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Definition of Restructuring

Redundancy includes restructuring and re-
organisation and includes the following:

- A business or workplace closure; or

- (expected) diminution or cessation in work of a 
particular kind



Definition of Restructuring 

Provided that tribunal is satisfied that the 
redundancy is the genuine reason for the 
dismissal, it will not look behind the facts to see 
how the restructuring occurred.

Moon v Homeworthy Furniture [1976] IRLR 298



Definition of Restructuring 

Examples of restructuring include:

- A customer reduces the amount of orders
- There is the same amount of work but fewer 

employees are required to do it
- The work is lost to an external contractor
- There is a re-organisation within the workplace



Springfield Players

Superintendent Chalmers
Principal Skinner
Edna Krabapple
Elizabeth Hoover
Dewy Largo 
Coach Krupt
Brunella Pommelhorst
Groundskeeper Willie
Lunchlady Doris
Otto Mann



ONE: Have you warned and consulted 
your employees?

A tribunal must consider whether the decision 
to dismiss an employee falls within the 
reasonable band of responses

Williams v Compare Maxam Ltd [1982] IRLR 83

5 Problem Areas



ONE: Have you warned and consulted your 
employees? (cont)

If you propose to dismiss as redundant 20 or more 
employees within a 90-day period, you must 
engage in collective consultation.
If you do not, each employee can raise a claim of 
13 weeks’ pay (actual gross pay, no cap on a 
week’s pay unlike statutory redundancy pay)



ONE: Have you warned and consulted your 
employees? (cont)

Unless you require to collectively consult, there are 
no statutory timescales



ONE: Have you warned and consulted your 
employees? (cont)

However the EAT has held that a tribunal had been 
entitled to find that seven days’ consultation with 
individuals was the “bare minimum” but 
nevertheless an adequate period.

Rogers v Slimma UKEAT/0168/06



TWO: Have you identified and scored an 
appropriate pool?

Unless there is a contractual or customary selection 
pool, an employer has a wide measure of flexibility 
in determining the pools.



TWO: Have you identified and scored an 
appropriate pool? (cont)

Relevant factors including a pool include:

- What type of work is ceasing or diminishing 
- The extent to which employees are doing 

similar/interchangeable work
- Whether the employer has ‘genuinely’ applied its 

mind to the composition of the pool



Springfield Organogram

Principal Skinner

Teachers: Krabapple Hoover    Largo    Krupt Pommelhorst

Facilities: Groundskeeper Willie   Otto Mann Lunchlady Doris
(Janitor) (Bus Driver) (Dinner Lady)



TWO: Have you identified and scored an 
appropriate pool? (cont)

Scoring criteria should be objective.
It may include:

- Performance and ability
- Length of service
- Attendance records
- Disciplinary records



TWO: Have you identified and scored an 
appropriate pool? (cont)

“… our law recognises that in the real world 
employers making tough decisions need sometimes 
to deploy criteria which call for the application of 
personal judgement and a degree of subjectivity”

Swinburne & Jackson v Simpson UKEAT/0551/12
Subjective criteria may also be acceptable, if 
applied objectively.



  
Likeability  

 
Flexibility  

 
Relationship 
with students 

 
 
Age 

 
 
Fitness  

TOTAL  

Edna 
Krabapple 

4 3 3 1 2 13 

Elizabeth 
Hoover 

2 2 3 2 1 10 

Dewy Largo 4 4 4 4 3 19 
Coach Krupt 5 4 5 5 5 24 
Brunella 
Pommelhorst 

3 5 4 5 5 22 

 



THREE: Have you met with the affected 
employees?

The meetings should address, as a minimum;

- The reason(s) for the proposed restructure
- The proposed scoring matrix
- How the scores were arrived at
- Any other vacancies
- Any representation made by the employee



THREE: Have you met with the affected 
employees? (cont)

Right to a companion
There is not a statutory duty to allow an employee a 
companion at any consultation meeting. However it 
is good practice.
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Coach Krupt 5 4 5 5 5 24 
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THREE: Have you met with the affected 
employees? (cont)

You must include employees on long term sick 
leave, maternity leave (or other types of family 
leave) in the consultation process.

You can still dismiss an absent employee, despite 
not meeting that employee face to face.



THREE: Have you met with the affected 
employees? (cont)

Employees on maternity/adoption/shared parental 
leave have an automatic right to be offered any 
suitable alternative employment in priority to other 
employees.  An example where positive 
discrimination is lawful, but note the person must be 
on maternity leave – it cannot be used to give 
pregnant employees priority. 



FOUR: Have you considered alternatives to 
restructuring?

You are not required to create alternative 
employment for redundant employees, where none 
already exists.



FOUR: Have you considered alternatives to 
restructuring? (cont)

Alternatives may include: unpaid leave, deferring 
new starts, reducing hours, reducing pay, bans on 
overtime etc.



Springfield Organogram

Principal Skinner

Teachers: Krabapple Hoover Largo    Krupt Pommelhorst

Facilities: Groundskeeper Willie   Otto Mann Lunchlady Doris
(Janitor) (Bus Driver) (Dinner Lady)



Springfield Organogram

May 2020 (three roles)
Facilities: Groundskeeper Willie + Otto Mann + Lunchlady Doris

(Janitor)           (Bus Driver)    (Dinner Lady)

June 2020 (two roles)
Facilities: Janitor + Bus Driver/Dinner Lady



FOUR: Have you considered alternatives to 
restructuring? (cont)

A trial period may be offered for a period of four 
weeks.
If a trial is unsuccessful, the employee is entitled to 
a redundancy payment.



FOUR: Have you considered alternatives to 
restructuring? (cont)

If an employee unreasonably refuses suitable 
alternative employment, the employee forgoes his 
or her redundancy payment.
A tribunal will consider the suitability of the 
alternative employment (objective) AND the 
reasonableness of the employee’s refusal 
(subjective).



FOUR: Have you considered alternatives to 
restructuring? (cont)

Did the employee have “sound and justifiable 
reasons” for refusing to accept the alternative 
employment? A tribunal may take into account the 
employee’s “personal situation”.

Executors of JF Everest v Cox [1980] ICR 415



FIVE: Have you given the correct redundancy pay and 
notice?

Each complete year worked (up to a cap of 20 weeks)
Multiplied by

Age at date of dismissal: 18-22 years (0.5), 22-40 years 
(1), 41 years and over (1.5)

Multiplied by
A week’s pay (capped at £538) 

Notice – 1 week of notice for every completed year of 
service up to max of 12 (contract can stipulate longer 

notice but not less).



FIVE: Have you given the correct redundancy pay 
and notice? (cont)

Government redundancy and pay calculator

www.gov.uk/calculate-your-redundancy-pay

http://www.gov.uk/calculate-your-redundancy-pay


FIVE: Have you given the correct redundancy pay 
and notice? (cont)

Consider PILON payment
Without a garden leave clause, you cannot put the 
employee on garden leave



FIVE: Have you given the correct redundancy pay 
and notice? (cont)

Employees must get any accrued but unused holidays

Government holiday pay calculator:

https://www.gov.uk/calculate-your-holiday-entitlement

https://www.gov.uk/calculate-your-holiday-entitlement


FIVE: Have you given the correct redundancy 
pay and notice? (cont)

An employee has the right to take a “reasonable” 
amount of time off with pay during working hours to 
seek alternative employment, provided the 
employee has two years’ service at the time of 
termination date. 
There is no definition of the word “reasonable”.



FIVE: Have you given the correct redundancy pay 
and notice? (cont)

Remember to offer the employee a right to appeal, to 
be determined by someone senior to the dismissing 
officer.



Springfield Appeal

Superintendent Chalmers

Principal Skinner

Teachers and Facilities
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